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CR CASE NO: 672/2009 
COMPLAINANT: STATE OF ASSAM 

ACCUSED PERSONS: SRI INDRA DEY & ORS 

TYPED BY ME: MS M SARMAH, AJS 

                         JMFC, TEZPUR 

DISTRICT: SONITPUR 

IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST CLASS, TEZPUR 

 

CR CASE NO: 672/2009 

U/S 341/323/506 r/w 34 Indian Penal Code, 1860 

 

COMPLAINANT: State of Assam 

 

VERSUS 

 

ACCUSED: 1.) Sri Kajal Dey 

      2.) Sri Sajal Dey 

                                                         3.) Sri Indra Dey  

                                                         All S/O Late Gaurang Dey 

                R/O Chariduar, Sonitpur 

 

PRESENT:  Ms Meenakshi Sarmah, AJS 

                  Judicial Magistrate First Class 

        Tezpur 

 

APPEARED:- 

 

ADVOCATE FOR THE COMPLAINANT: Sri J Adhikari, Asst PP 

 

ADVOCATE FOR THE ACCUSED: Smt D Sinha 

 

OFFENCE EXPLAINED ON: 24/12/2010 

 

EVIDENCE RECORDED ON: 24/10/2010, 5/02/2011,2/09/2013, 

                                              & 21/05/2014  

ARGUMENT HEARD ON: 7/08/2015 

 

JUDGMENT DELIVERED ON: 20/08/2015 
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J U D G M E N T 

 

1. The brief case of the complaint case is that one Sri Gajen Das 

(hereinafter referred to as complainant)  had filed an ejahar before 

the OC, Rangapara PS to the effect that on 15/7/2008 while his son Sri 

Kapil Das (hereinafter referred to as victim) was going towards 

Chariduar forest gate, Sri Kajal Dey, Sri Sajal Dey, Sri Indra Dey and Sri 

Gourang Dey (hereinafter referred to as accused persons) had 

assaulted the victim by means of a bamboo in various parts of his body. 

When the complainant raised hue and cry then, the nearby people came 

and the accused persons ran away. The accused persons have also 

threatened the complainant and the victim not to file any case in the 

police station. Thereafter when the complainant took the victim to the 

doctor, the victim was referred to Gauhati for higher treatment. The 

complainant further stated that although initially out of fear he had not 

filed any case against the accused persons but on 27/8/2008 while the 

victim was going for his work in Chariduar centre, the accused persons 

threatened the victim of dire consequence.  

 
2. It would be pertinent to mention herein that the Investigating officer had 

submitted final report against the accused persons after investigation. 

However my learned predecessor had taken cognizance against the 

accused persons on finding materials against them and hence the instant 

case was initiated.  

 

3. The accused persons thereafter entered in appearance. On his 

appearance the particulars of the offences U/S 341/323/506 r/w 34 IPC 

was read over and explained to the accused persons to which they 

pleaded not guilty and claimed to be tried.  

 

4. It is important to mention that the accused Sri Gaurang Dey had expired 

during the trial ;hence the case was dropped against him.  
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5. The complainant examined four witnesses including him and exhibited 

one document in support of her case.  

 

 

6. The defence case is of denial as is revealed from the statement of the 

accused persons recorded under section 313 CrPC.  

 

7. I have heard the learned counsels for both the parties. The learned Ld 

Asst PP had submitted that the complainant had proved the case against 

the accused beyond reasonable doubt and therefore the accused persons 

should be convicted under the said sections of law. The learned Counsel 

for the accused had on the other hand submitted contrary to the 

complainants’ submission and thereby prayed to acquit the accused 

persons.  

 

 

8. Upon hearing and on perusal of record I have framed the following point 

for determination in order to arrive at a definite finding as regards the 

dispute in this case- 

 

(i.) Whether the accused person on 15/7/2008 had 

voluntarily obstructed the victim in furtherance 

of their common intention while he was going 

towards Chariduar forest gate and prevented 

him to proceed and thereby committed offence 

under section 341 r/w 34 IPC? 

 

(ii.) Whether the accused persons on the same date, 

time and place voluntarily cause hurt to the 

victim in furtherance of their common intention 

and thereby committed offence under section 

323 r/w 34 IPC? 

 

(iii.) Whether the accused persons on the same date 

and on 27/7/2008 threatened to cause injury to 
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the victim in furtherance of their common 

intention and thereby committed offence under 

section 506 r/w 34 IPC? 

 

 

DISCUSSION, DECISION AND REASONS FOR THE 

DECISION: 

 

9. Now let me discuss the materials on record and try to arrive at a definite 

finding as regards the point for determination. 

 

10. PW 1, Sri Gajen Das (hereinafter referred to as PW 1) had stated 

in his evidence that on 15/7/2008 while he was coming from police 

station, a person informed him that some Bangladeshi persons had taken 

away his son near the Mansiri Bridge. Then when he reached the place of 

occurrence he saw that the accused Kajal Dey and Sajal Dey were holding 

his son and the accused Indra Dey was beating his son. When he reached 

near them, the accused stopped beating his son and threatened to throw 

him out. He further stated that the accused persons wanted to take him 

and his son to the police station but since his son was suffering from 

severe stomach ache, they could not go. Thereafter the accused Indra 

Dey went to the police station. Then PW 1 took his son to the doctor for 

check up, but the doctor referred his son to Guwahati for treatment. 

However after coming back from Guwahati, on 27/7/2008 while he was 

taking his son again to the doctor, the accused Kajal Dey and Sajal Dey 

threatened to kill both of them. He proved Exhibit 1 as the ejahar lodged 

by him.  

 

 

11. PW 2, Sri Kapil Das (hereinafter referred to as PW 2) had stated in 

his evidence that on 15/7/2008 while he was going towards Chariduar 

forest gate, someone hit him with a bamboo and then he accused 

Gauranga Dey and Indra Dey hold his hand and accused Sajal and Kajal 

Dey had given him blows in his chest. He further stated that when he 
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raised hue and cry, the passerby asked the accused not to assault PW 2. 

In the meantime his father had reached the place of occurrence. Then 

the accused persons told him and his father to go to the police station 

and accused Indra then dragged PW 2 to the nearby shop and then 

accused Indra went away. Then his father took PW 2 to the doctor. 

Thereafter he had to undergo 5 days treatment in Guwahati. On 

27/7/2008 the accused persons Kajal Dey and Sajan Dey had threatened 

him while PW 2 was going to the pharmacy. Then he went to the police 

station to lodge a case but when since police told him to a written 

complaint, his father gave the same in the Court for what reasons, he did 

not know. He sustained injuries in his head, chest.  

 

12. PW 3, Sri Prakash Chetri (hereinafter referred to as PW 3) had 

stated in his evidence that he had heard that the accused persons and Sri 

Gajen Das had some fight and although Gajen Das had took him to the 

police station as a witness, PW 3 had not seen any fight between the 

accused persons and Gajen Das. 

 

 

13. PW 4, Sri Prabin Das (hereinafter referred to as PW 4) had stated 

in his evidence that he knows the informant Gajen Das. On the date of 

the alleged incident he saw the accused persons Kajal Dey and Sajan Dey 

dragging the victim Kapil Das by holding his hands and legs. Thereafter 

he went away.  

 

14. The defence side had examined the said witnesses at length. Coming to 

the evidence of PW 1 who is the complainant of this case, there are many 

discrepancies between what he had stated in his evidence and what he 

had stated in his complaint petition. In Exhibit 1 he had nowhere stated 

that someone had told him that his son was being taken by the accused 

persons near the Mansiri bridge although he had stated in his evidence 

that when a person informed him about the accused persons taking his 

son then he reached the place of occurrence. There is no single mention 

in Exhibit 1 as to how PW 1 reached to his son and also no mention of the 

persons’ name in his evidence who had stated that his son is being taken 
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away by the accused persons. Moreover PW 1 had stated in his evidence 

that on 27/07/2008 while his son was going towards Chariduar centre for 

work, the accused persons caught hold of his son and threatened him of 

dire consequence. But in his evidence before court, PW 1 had stated that 

on 27/07/2008 while his son was going to the pharmacy the accused 

Sajal Dey and Kajal Dey had threatened to cause injury to the victim; PW 

1 had not mentioned the name of accused Indra Dey in his evidence. In 

my opinion it is a material omission because he being the complainant of 

the case should be alert and well acquainted with regard to the manner 

of incident. This changing statement of the complainant had led to 

serious doubt upon the allegation made by him upon the accused 

persons.  

 

15. Further PW 1 had stated that when he reached the place of occurrence, 

he saw the accused Sajal Dey and Kajal Dey holding the hands of the 

victim and the accused Indra Dey was hitting his son. But if the version of 

the victim is looked at he had clearly stated in his evidence that the 

accused Indra Dey and Gourang Dey had hold his hands and Kajal Dey 

and Sajal Dey gave him blows in his chest. There cannot be two versions 

with regard to the manner of incident of the alleged incident when both 

the versions are being stated by the eye witnesses of this case.  

 

16. PW 2 who is the victim of the case had further stated in his evidence that 

the accused had hit him with a bamboo stick in his head and have also 

dragged him almost 50 meters. But neither PW 1 have stated so in his 

evidence nor in Exhibit 1 although he was also present at the time of 

incident.   

 

17. Further PW 1 claims that PW 3 had also seen the entire incident while it 

was happening. But if the evidence of PW 3 is seen, he had clearly stated 

that he had not seen the alleged incident himself and have only heard 

about the same from the complainant. Therefore there is no question on 

relying upon the evidence of PW 3.  
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18. With regard to the evidence of PW 4, though he had stated that he saw 

the accused person dragging the victim by holding his hand, but the same 

cannot be believed in the absence of any corroborating medical report 

which could substantiate the allegations made so. The complainant 

though claims that he had taken his victim son to the doctor for 

treatment and even for higher treatment in Gauhati but the non 

production of the medical report of the victim is a material omission and 

the same leads me to draw adverse inference against the case set up by 

the complainant which is already full of discrepancies that the accused 

persons have assaulted and threatened the victim.  

 

19. Further it is quite thinkable that the complainant had initially filed the 

instant case in Court which is almost 30 kms from his house rather than 

going first to the police station which is only ½ kms from his house. Also 

there are no independent eye witnesses who had witnessed that the 

accused persons have threatened the victim and informant of dire 

consequence.  

 

20. In view of the above it is held that the complainant has failed to prove 

that the accused persons had voluntarily cause hurt, criminally 

intimidated the complainant and the victim etc in furtherance of their 

common intention as alleged.  

 

21. DECISION: The complainant has failed to prove that the accused 

persons had voluntarily cause hurt, criminally intimidated the complainant 

and the victim etc in furtherance of their common intention as alleged; as 

such the points for determination are answered in the negative, in favour 

of the accused persons. 

 

 

ORDER 

 

22. In view of the discussions made above and the decisions reached in the 

foregoing point for determination the accused persons namely, Sri Kajal 
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Dey, Sri Indra Dey and Sri Indra Dey are acquitted from the charges 

under section 341/323/506 r/w 34 IPC and they are set at liberty. 

 

23.  The bail bond of the accused persons and their surety shall remain in 

force for six months from today.  

 

24. The case is disposed of on contest without cost. 

 

Given under my hand and the seal of this court on this the 20th  

day of August, 2015 at Tezpur. 

 

 

 

 

 

 

(Ms Meenakshi Sarmah) 

Judicial Magistrate First Class 

Tezpur, Sonitpur.  
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APPENDIX 

 

COMPLAINANT EXHIBIT 

1.) EJAHAR 

DEFENCE EXHIBIT  

NONE 

COURT EXHIBIT 

NONE 

 

COMPLAINANT WITNESS: 

1.) SRI GAJEN DAS 

2.) SRI KAPIL DAS 

3.) SRI PRAKASH CHETRY  

4.) SRI PRABIN DAS 

 

DEFENCE WITNESS: 

NONE 

COURT WITNESS 

NONE 

 

 

 

(Ms Meenakshi Sarmah) 

Judicial Magistrate First Class 

Tezpur, Sonitpur 


